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AUTHORITY: Sec. 211, National Housing
Act (12 U.S.C. 1715b); sec. 7(d), Department
of Housing and Urban Development Act (42
U.S.C. 3535(d).

Subpart A—General Provisions

§246.1 Scope and effect of regulations.

(a) The regulation of rents for a
project coming within the scope of
“Subpart B-—-Unsubsidized Insured
Projects” is preempted under these
regulations only when the Depart-
ment determines that the delay or de-
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cision of the local reat control board,
or other authority regulating rents
pursuant to state or local law (herein-
after re/erred to as board) jeopardizes
the Depariment’s 2conomic intarest in
a prcject covered by that subpart. The
regulation cf rents for projeccs coming
within tre scope of “Subpart C-—Sub-
sidized Insured Projects” is preempted
in its entirety by the promulgation of
these regulations. The regulation of
rents for projects coming within the
scope of “Subpart D—HUD-Owned
Projects” rests within the exclusive ju-
risdiction of the Department.

(b) Any state or local law, ordinance.
or regulation is without force and
effect insofar as it purports to regu-
late rents of: (1) Projects for which a
determination of preemption has been
made pursuant to subpart B, or (2)
projects coming within the scope of
subpart C or D. Compliance with such
law, ordinance, or regulation shall not
be required as a condition of, or pre-
requisite to, the remedy of eviction.
and any law, ordinance, or regulation
which purports to require such compli-
ance is similarly without force and
effect.

(¢) It is the purpose of the Depart-
ment that these regulations shall bar
all actions of a board that would in
any way frustrate the purpose or
effect of these regulations or that
would in any way delay, prevent or
interfere with the implementation of
any increase in rental charges ap-
proved by HUD.

(d) These regulations may be offered
as a defense to a proceeding by whom-
ever initiated, which may be brought
or threatened to be brought against
any owner, mortgagor or managing
agent of a project subject to these reg-
ulations who demands, receives or re-
tains, or seeks to demand. receive or
retain, rental charges approved by
HUD, or as a basis for declaratory, in-
junctive or other relief against any
person or agency, public or private,
who attempts to enforce, or threatens
to enforce, any state or local law, ordi-
nance, or regulation which is without
force and effect by reason of this regu-
lation.

{40 FR 49318, Oct. 22, 1975. Redesignated at
49 FR 6713, Feb. 23, 1984]
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Subpart B—Unsubsidized Insured
Projects

Source: 44 FR 58504, Oct. 10, 1979. Redes-
ignated at 49 FR 6713, Feb. 23, 1984, unless
otherwise noted.

§246.4 Applicability.

This subpart applies to all projects
with mortgages insured or held by
HUD, except those to which subpart C
applies.

(40 FR 49318, Oct. 22, 1975. Redesignated at
49 FR 6713, Feb. 23, 1984]

§246.5 Rental charges.

The Department will generally not
interfere in the regulation of rents by
a rent control board or agency consti-
tuted under State or local laws (here-
inafter referred to as board) for un-
subsidized projects with mortgages in-
sured or held by HUD. However, HUD
will preempt the regulation of rents,
together with any board regulations
which require the mortgagor to offer a
lease for a term in excess of one year,
under certain conditions. This preemp-
tion may occur for such a project
when the Department determines that
the delay or decision of a board pre-
vents the mortgagor from achieving a
level of residential income necessary
to maintain and operate adequately
the project, which includes sufficient
funds to meet the financial obligations
under the mortgage.”

§246.6 Initiation.

When a mortgagor determines that
the permitted increase in'rents as pre-
scribed by the board will not provide a
rent level necessary to maintain and
operate adequately the project, and
the mortgagor elects to request pre-
emption under this subpart, it shall:

(a) File an application for whatever
relief or redetermination is permitted
under the State or local law and;

(b) Notify: (1) The tenants in accord-
ance with §246.7 of this subpart, (2)
the appropriate HUD office pursuant
to §246.8, and (3) the board of the
mortgagor's intention to file a request
for preemption of local rent control
regulation pursuant to the provisions
of regulations in this subpart. This
action may be taken if either the
board's written decision is unaccept-

§246.7

able to the mortgagor or no written
decision is received from the board
within 30 days of the mortgagor’s re-
quest under paragraph (a) of this sec-
tion.

§246.7 Notice to tenants.

At least 30 days before filing a
formal request to HUD for pPreemption
of local rent control regulations, the
mortgagor shall notify the tenants of
its intention to so file. Copies of the
Notice shall be:

(a) Delivered directly or by mail to
each tenant; and

(b) Posted in at least 3 conspicuous
Places within each structure or buijld-
ing in which the affected dwelling
units are located.

The Notice shall contain the addresses
where the materials, which constitute
a complete submission as required by
§ 246.8 in support of the proposed pre-
emption request, are to be made avail-
able to tenants as well as the required
information in the following equiva-
lent format:

NoOTICE 10 TENANTS oF INTENTION To FILE A
REQUEST To HUD ror PREEMPTION OF
LocaL RENT CoNTROL REGULATIONS

Date of Notice
Take notice that on (Date) we requested
the (Name) board to review our application
for redetermination of permitted rents.
Take further notice that on (Date), if the
(Name) board fails to approve an income
level necessary to maintain and operate ade-
quately the project, or to act upon our re-
quest, we plan to file a request for preemp-
tion of local rent control regulations for
(Name of Apartment Complex) with the
United States Department of Housing and
Urban Development (HUD) which will
result in an increase in your rental rate as
provided within the terms of your lease.
The requested preemption action is support-
ed by the following:
(1) HUD approved Gross Potential
Income: Year approved, —_ 8 .
(2) Current Total Residential Rents Al
lowed by Local Rent Control Board,
$

(3) Projected Total Annual Residential
Rents Allowable Under Local Board Regula-
tions 6 Months After Date of this Notice,
—

(4) Income Required to Operate Project as
Supported by Profit and Loss Statement
Being Submitted to HUD, § .

Copies of the materials that we intend to
submit to HUD in support of our request
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will be available during normal business
hours as well as one evening a week after
business hours which will be (Day) at (Ad-
dress) for a period of 30 days from the date
of this Notice. The mate.icls may be in-
spec.ed and copicd by t:nants of (Mame of
Apartmont Cemplex sid HUD Projact No.)
and if :ae tenants wis», by iegal or other
reprascatatives duly sutiietized in writing
to act for cne o. more of the tenants.

During « period of 3C cays from the date
of this not.ce, tenants of ‘Name of Apart-
ment Complex and HUD Project No.) may
submit written comments on the proposed
preemption request to us at (Address).
Tenant representatives may assist tenants
in preparing those comments. The inspec-
tion and comment period will be extended
as necessary to (a) assure a 30-day comment
period on a complete mortgagor's submis-
sion and (b) to allow at least 5 days to com-
ment on any written decision made by the
board, if the decision is received by the
mortgagor on or before the expiration of
the thirty-day period and it was not avail-
able to the tenants during the first 25 days
of the 30-day period. These comments will
be transmitted to HUD, along with our eval-
uation of them and our preemption request.
You may also send a copy of your comments
directly to HUD at the following address:
United States Department of Housing and
Urban Development, (address of local HUD
field office with jurisdiction over preemp-
tion of rents for the project) Attention: Di-
rector. Housing Re: (Project No.) and (Name
of Apartment Complex). HUD will approve
or diapprove the preemption request in
whole or in part upon reviewing the materi-
als and comments. When HUD advises us in
writing of its decision on our request, you
will be notified at least 30 days before any
change in the rental structure is put into
effect. in accordance with the terms of ex-
isting leases.

(Name of mortgagor or managing agent)

The mortgagor shall comply with all rep-
resentations made in this Notice.

§246.8 Materials to be submitted to HUD
in support of the preemption request.

(a) After posting or delivery of the
Notice as required by §246.7, the
mortgagor shall immediately send
HUD notification of its intention to
file a preemption request, to include:

(1) The written Notice to the ten-
ants, which will state the date of its
posting and distribution.

(2) An annual Statement of Profit
and Loss, on a form prescribed by the
Commissioner, audited by an inde-

24 CFR Ch. Il (4-1-92 Edition)

pendent public accountant and cover-
ing the most recently ended account-
ing year, and if more than four
months have elapsed since the date of
the Profit and Loss Statems=nt, an un-
audited accrual Profit and Loss State-
ment on a form prescribed hy the
Comm:issioner for the iniervening
period since the date of the annual
statemeint, with the mortgagor’'s certi-
fication as to its accuracy.

(3) A certified statement which pro-
vides a separate breakdown for the
percentage of vacancies for the
present and previous year.

(4) A certified statement which pro-
vides a separate breakdown of the
actual rent loss due to nonpayment of
rent for the past 2 years.

(5) A certified statement which pro-
vides a separate breakdown of rent
loss due to tenant turnover for the
past 2 years.

(6) A certified statement covering
known approved rate or cost increases
not yet experienced by the project
which can be documented by the fol-
lowing:

(1) Tax rates or appraisals,

(ii) Utility rates,

) (iii) Contracts for employees or serv-
ices,

(iv) Insurance, and

(7) A certified statement covering
known decreases of rates or costs not
yet experienced by the project which
have been approved and can be docu-
mented as follows:

(i) Tax rates or appraisals,

(ii) Utility rates,

(iii) Contracts for employees or serv-
ices,

(iv) Insurance.

If there are none, the mortgagor must
so certify.

(8) A copy of the full application to
the board with supporting documenta-
tion.

(b) The local HUD office shall
review the mortgagor's submission
promptly upon receipt, to ascertain
that it is complete as required by para-
graph (a) of this section. Should the
submission be found to be incomplete,
the local HUD office shall notify the
mortgagor within 48 hours of the
review of its determination that fulj-
ther material is necessary to constl-
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tute a complete submission as defined
in paragzraph (a) of this section.

(c) When the submission is com-
plete, the HUD office shail hold the
mortgagor’s submission as specified in
paragraph (a) of this section in abey-
ance until a preemption request is re-
ceived pursuant to § 246.9.

(d) If the mortgagor subsequently

resubmits ‘any change to the submis-
sion as described in paragraphs (a) (1)
through (7) of this section, it will be
required to provide the tenants with
an additional 30 days to comment.

§246.9 Request for preemption.

(a) Upon expiration of the period for
tenant comments required by this rule
and after review of the comments sub-
mitted to it, the mortgagor may
submit its request for preemption.
That request must include the follow-
ing:

(1) A certification by the mortgagor
following the requirements specified
in paragraph (b) of this section;

(2) Copies of all written comments
submitted by the tenants to the mort-
gagor;

(3) The mortgagor’s evaluation of
the tenant's comments with respect to
the request; and

(4) The board's decision or a state-
ment from the mortgagor certifying
that a decision from the board has not
been received.

(b) The certification of the mortga-

8Or as required by paragraph (aX1l) of -

this section shall include the follow-
ing:

(1) That the Notice required by
§ 246.7 was given pursuant to the pro-
visions of that section:

(2) That the mortgagor has taken
reasonable steps to assure that the
substance of the Notice has been con-
veyed to each resident household, and
that the mortgagor exercised its best
effort.s to assure that the posted No-
lices were maintained intact and in
legible form for the specified thirty
(30) days;

(3) That: (i) The copies of the mate-
rials submitted in support of the pre-
emption request were located in a
place reasonably convenient to tenants
in the project during normal business
hours and at least one evening a week
alter business hours, and (ii) that re-

§ 246.10

quests by tenants to inspect such ma-
terials, as provided for in the Notice,
were honored;

(4) That copies of all comments re-
ceived from the tenants were consid-
ered and are being transmitted to
HUD together with the certifications;
and

(5) A statement that “under the pen-
alties and provisions of title 18 US.C.,
section 1001, the statements contained
in this application and its attachments
have been examined by me and, to the
best of my knowledge and belief, are
true, correct, and complete.”

(c) Should the mortgagor receive a
delayed decision from the board after
filing its preemption request, HUD
shall be informed immediately and
furnished with a copy of the board's
decision.

§246.10 HUD procedures.

(2) The local HUD office will review
the information submitted by the
mortgagor together with the decision
of the board, if any. The local HUD
office will, if it finds that the delay or
decision of the board fails to provide
adequate residential income to protect
the Department’s economic interest in
the projects and the board will not
modify its position to the satisfaction
of the local HUD office, make a report
with appropriate recommendations
concerning the actions that should be
taken by HUD to the Office of Multi-
family Housing Management and Oc-
cupancy, Headquarters. The report
shall be sent to the Office of Muliti-
family Housing Management and Oc-
cupancy, Headquarters, and shall in-
clude appropriate recommendations
concerning the action that should be
taken by HUD.

(b) The Office of Multifamily Hous-
ing Management and Occupancy will
review the report and will consider
whether to preempt the board's regu-
lation. If it finds that the income level
bermitted by the board is inadequate
to maintain the project as described in
§ 246.5, it shall issue a formal certifica-
tion to the board that its authority
has been preempted as to such rents.
Coples of the certification shall be
transmitted to the mortgagor, the
local HUD office, and the board.
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§246.11 Notification of action on preemp-
tion request.

(a) After HUD has considered the
preemption request which meets the
requirements of § 246.9 and has made
its determination to approve or disap-
prove the request, it wil! furnish the
mortgagor with a written statement of
the reasons for approval or disapprov-
al. The mortgagor shall make known
to tenants, by posting or delivery in
the manner outlined in § 246.7, the
reasons for approval or disapproval.

(b) The mortgagor may effect collec-
tion of the HUD-approved income
level which is set at the time of the
preemption determination after the
expiration of 30-days notice to the ten-
ants, subject to the terms and rights a
tenant may have under the existing
lease.

(c) Once the project reaches the
income level approved under these
procedures, the project will be re-
turned to the control of the local rent
control board covering both the rents
and the terms of prospective leases.

§246.12 Preemption of prospective term
of lease.

(a) In those instances where it will
take more than 60 days (2 months) for
the project to reach the new income
levels, HUD preemption of prospective
lease terms shall be effective for those
new or renewed leases which by regu-
lation of a local rent control board
would require the mortgagor to offer a
lease for a term in excess of one year.

(b) As a condition for HUD preemp-
tion, the mortgagor must give only
one-year leases to tenants whose
leases expire during the preemption
period.

Subpart C—Subsidized Insured
Projects

§246.20 Applicability.

This subpart applies to all projects
with mortgages insured or held by
HUD that receive a subsidy in the
form of (a) interest reduction pay-
ments under section 236 of the Nation-
al Housing Act; (b) below-market in-
terest rates under sections 221(d) (3)
and (5) of the National Housing Act;
(c) direct loans at below-market inter-

24 CFR Ch. It (4-1-92 Edition)

est rates under section 202 of the
Housing Act of 1959; (d) rent supple-
ment payments under section 101 of
the Housing and Urban Develocpment
Act of 1965: (e) housing assistance
payments under 24 CFR part 883, sub-
part A (Section 8 Loan Management
Set Aside), for projects that converted
their rent supplement contracts under
section 101 of the Housing and Urban
Development Act of 1965 to such as-
sistance for the term of the HAP con-
tract; or (f) housing assistance pay-
ments pursuant to a contract covering
all the units in the project under sec-
tion 8 of the United States Housing
Act of 1937 or section 23 of that Act,
as in effect before January 1, 1975.
This subpart also applies to projects
with mortgages insured or held by
HUD that receive housing assistance
payments pursuant to a contract cov-
ering fewer than all units in the
project, but only with respect to those
units occupied by tenants receiving
housing assistance thereunder.

(51 FR 20273, June 18, 1986])

§246.21 Rental charges.

The Department finds that it is nec-
essary and desirable to minimize de-
faults by the mortgagor in its financial
obligations with regard to projects
covered by this subpart, and to assist
mortgagors to preserve the continued
viability of those projects as a housing
resource for low-income families. The
Department also finds that it is neces-
sary and desirable to protect the sub-
stantial economic interest of the Fed-
eral Government in those projects.
Therefore, the Department concludes
that it is in the national interest to
preempt, and it does hereby preempt,
the entire field of rent regulation by
local rent control boards, (hereinafter
referred to as board), or other author-
ity, acting pursuant to state or local
law as it affects projects covered by
this subpart.

[40 FR 49318, Oct. 22, 1975. Redesignated st
44 FR 58506, Oct. 10, 1979, and at 49 FR
6713, Feb. 23, 1984]

§246.22 Procedures.

(a) The mortgagor shalll file its ap-
plication for approval of increases in
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rental charges with the appropriate
local office of HUD.

(b) The local HUD office will process
the application for increases in rental
charges in accordance with HUD's reg-
ulations, including part 245 of this
chapter, and instructions and proce-

dures, all adopted pursuant to the.

statutory . authority described in
§ 246.8, and shall notify in writing any
board in the area in which the project
is located that it is processing the ap-
piication and, that, pursuant to this
subpart, HUD has preempted the
entire field of rent regulation by a
board acting pursuant to state or local
law as it affects the project.

(c) The mortgagor may effect collec-
tion of the new rents in accordance
with the procedures described in part
245, subpart D of this chapter. The
mortgagor shall furnish the board a
schedule of any new rents approved by
HUD within ten (10) days after the ap-
proved rents have become effective.
Notice to the board of the approved
increases in rents does not confer
upon the board a right to approve or
disapprove the Department’s action or
to exercise jurisdiction over the imple-
mentation of the rent increases by the
mortgagor. The sole purpose of the
notice is to inform the board of the
lawful rents that may be charged for
projects covered by this subpart.

(40 FR 49318, Oct. 22, 1975. Redesignated at
41 FR 58506, Oct. 10, 1979, and at 49 FR
6713, Feb. 23, 1984)

Subpart D—HUD-Owned Projects

§246.30 Rental charges.

The Department has exclusive juris-
diction over the rents of all projects
which it owns, irrespective of the ex-
istence, or the provisions, of any State
or local rent control law or ordinance.

(40 FR 49318, Oct. 22, 1975. Redesignated at
44 FR 58506, Oct. 10, 1979, and at 49 FR
6713, Peb. 23, 1984]

§216.31 Procedures.

(@) _'rhe local HUD office will notify
In writing any local rent control board
(hereinafter referred to as board) in
the area in which the project is locat-
ed that it is considering increasing the
rents for a project within the scope of

§ 246.31

this subpart. and that the increases
are expected to become effective after
the expiration of thirty (30) days’
notice to the tenants, subject to what-
ever rights a tenant may have under a
lease. The local HUD office will also
notify the board that, pursuant to this
subpart, the Department has exclusive
jurisdiction over the rents for the
project.

(b) After the increases have become
effective, the local HUD office will
furnish the board a schedule of the
new rents that are being charged by
HUD. Notice to the board of the in-
creased rents does not confer upon the
board a right to approve or disapprove
of the Department’s action, or to exer-
cise jurisdiction over the implementa-
tion of the rent increases by the De-
partment. The sole purpose of the
notice is to inform the board of the
lawful rents that may be charged for
projects covered by this subpart.

{40 FR 49318, Oct. 22, 1975. Redesignated at
44 FR 58506, Oct. 10, 1979, and at 49 FR
6713, Feb. 23, 1984]
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